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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 12, 133 
(T.D. 84-133) 


Customs Regulations Amendments Concerning Recordation of 
Trademarks, Copyrights and Patents 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the number of copies of trademark or copyright certifi- 
cates required for recordation with Customs. The document pro- 
vides that the number of required copies is now reduced from 1000 
to 5. This document also amends the Customs Regulations relating 
to the number of copies of a patent registration required when a 
patent owner believes his patent is being infringed and he seeks 
Customs assistance in taking appropriate action. The document 
provides that the number of required patent registration copies is 
now reduced from 600 to 3. These changes, which were brought 
about because of a change in the procedure by which Customs re- 
prints notices of recordation and advises Customs offices through- 
out the United States, will impose less of a burden on the public. 


EFFECTIVE DATE: July 30, 1984. 

ISTER). 

FOR FURTHER INFORMATION CONTACT: Darrell D. Kast, 
Entry, Licensing and Restricted Merchandise Branch, U.S. Customs 


Service, 1801 Constitution Avenue NW., Washington, D.C. 20229 
(202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 133, Customs Regulations (19 CFR Part 133), sets forth the 
procedure to be followed for the recordation with Customs of trade- 
marks and copyrights. Specifically, holders of trademarks regis- 
tered by the Patent and Trademark Office of the Department of 
Commerce, and holders of copyrights registered by the Copyright 
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Office of the Library of Congress, may record their trademark or 
copyright with Customs provided the application for recordation is 
accompanied by a fee of $190 for each trademark or copyright they 
wish to record. 

Sections 133.3 and 133.33, Customs Regulations (19 CFR Part 
133.8, 133.33), set forth the requirements concerning the documents 
that must accompany applications for the recordation of trade- 
marks and copyrights, respectively. Both sections presently provide 
that 1000 copies of the certificate of registration must accompany 
the application to record. These copies are used to notify Customs 
personnel throughout the United States of the trademark or copy- 
right recordation. 

However, after review of this matter, it has been determined 
that only 5 copies are actually required. This change, brought 
about a change in the procedure by which Customs reprints notices 
of recordation and advises Customs offices in the field, will impose 
less of a burden on the public. 

Section 12.39a, Customs Regulations (19 CFR Part 12.39a), sets 
forth the procedure to be followed when the owner of a patent reg- 
istered with the Patent and Trademark Office believes that mer- 
chandise is being imported into the United States which infringes 
on the registered patent and requests Customs assistance in taking 
appropriate action. Specifically, section 12.39a(b) presently provides 
that the patent owner must make an application for a survey 
(which provides the patent owner with the names and addresses of 
importers of merchandise which appear to infringe the registered 
patent), provide a certified copy of the patent registration issued by 
the Patent and Trademark Office showing ownership to be in the 
name as claimed, submit 600 copies of the patent registration for 
distribution to the various ports of entry, and a check or money 
order to cover the fee prescribed by section 24.12(a)(3), Customs 
Regulations (19 CFR Part 24.12(a)\(3)). 

Customs. has reviewed this procedure and, in addition to the pre- 
viously mentioned changes to sections 133.3 and 133.33, has deter- 
mined that the number of copies of the patent registration that 
must be submitted to Customs should be reduced as well. Accord- 
ingly, only 3 copies of the patent registration will now be required. 
Although this change will reduce the required number of docu- 
ments a holder of a patent must submit to Customs, it will not 
impair the notification process. All Customs offices will still be no- 
tified of the patent registration so that appropriate action may be 
taken. 


EXECUTIVE ORDER 12291 


It has been determined that these amendments are not a “major 
rule” within the critieria provided in section 1(b) of E.O. 12291, and 
therefore no regulatory impact analysis is required. 
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REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to these amendments because the rule will not 
have a significant economic impact on a substantial number of 
small entities. 

Accordingly, the document contains a certification pursuant to 
section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


INAPPLICABILITY OF PuBLic NoTicE REQUIREMENT 


Because this document reduces a recordation requirement and 
imposes no additional duties or responsibilities on the public, it has 
been determined that good cause exists for dispensing with notice 
and public procedure pursuant to 5 U.S.C. 553(b)(B). 


List oF SUBJECTS IN 19 CFR 


Part 12 
Patents. 
Part 133 
Copyrights, trademarks. 


AMENDMENTS TO THE REGULATIONS 


Part 12, Customs Regulation (19 CFR Part 12), and Part 133, Cus- 
toms Regulations (19 CFR Part 1383), are amended as set forth 
below: 


Part 12—SpreciaL CLASSES OF MERCHANDISE 


Section 12.39a(b) is revised to read as follows: 

12.39a Registered patent owners; import survey. 

(a) * * * 

(b) The application may be made by letter addressed to the Com- 
missioner of Customs, U.S. Customs Service, Washington, D.C. 
20229. It shall state the name and address of the patent owner; and 
if available, a description of the merchandise believed to infringe 
the registered patent and the country of manufacture of the mer- 
chandise. A certified copy of the patent registration issued by the 
Patent and Trademark Office showing ownership to be in the name 
as claimed, 3 additional copies of the patent registration for Cus- 





4 CUSTOMS 


toms files, and a check or money order to cover the fee prescribed 
by section 24.12(a\(3) of this chapter for the survey selected shall be 
submitted with the application. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 101, 76 Stat. 72 (5 
U.S.C. 301, 19 U.S.C. 66, 1624, Gen. Hdnote, 11, Tariff schedules of 
the United States)) 


Part 1383—TRADEMARKS, TRADE NAMES, AND COPYRIGHTS 


Section 133.3(a)(2) is revised to read as follows: 

133.3 Documents and fee to accompany application. 

(a) * * * 

(2) Five copies of this certificate, or of a Patent and Trademark 
Office facsimile. The copies may be reproduced privately and shall 

be on paper approximately 8” x 10%” in size. If the certifi- 
cate consists of two or more pages, the copies may be reproduced 
on both sides of the paper. 

Section 133.33(a)(2) is revised to read as follows: 

133.33 Documents and fee to accompany application. 

(a) * * * 

(2) Five photographic or other likenesses reproduced on paper ap- 
proximately 8” x 10%” in size of any copyrighted work. An 
application shall be excepted trom this requirement if it covers a 
work such as a book, magazine, periodical, or similar copyrighted 
matter readily identifiable by title and author or if it covers a 
sound recording. Five likenesses of a component part of a copy- 


righted work, together with the name or title, if any, by which the 
part depicted is identifiable, may accompany an application cover- 
ing an entire copyrighted work. 

(R.S. 251, as amended, sec. 109, 61 Stat. 664, sec. 624, 46 Stat. 759 (17 
U.S.C. 109, 19 U.S.C. 66, 1624)) 


WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: June 8, 1984. 


JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 28, 1984 (49 FR 26570)] 
(T.D. 84-1384) 
Customs Delegation Order No. 67 


Order of the Commissioner of Customs Delegating Authority for the Disposition 
of Certain Conveyance Seizure Cases 


By virtue of the authority vested in me by Treasury Department 
Order No. 165-27, dated June 6, 1984, there is hereby delegated to 
the District Directors of Customs authority to dispose, in accord- 
ance with the instructions issued by the Assistant Commissioner 
(Commercial Operations) on June 7, 1984 (CO:R:R:M 617067 HDB), 
of conveyances valued at not more than $500,000 which are seized 
because they have been used in the illegal transportation of any 
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quantity of heroin, five (5) pounds or more of cocaine, ten (10) 
pounds or more of hashish, two hundred fifty (250) pounds or more 
of any other controlled substance, or firearms in a quantity which 
is clearly in excess of what would be for personal use. 

Dated: June 25, 1984 


WILLIAM VON RAAB, 
Commissioner of Customs. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR PART 24 


Proposed Customs Regulations Amendment Relating to Payment 
of Estimated Duties and Other Charges 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The Customs regulations provide that an uncertified 
check drawn by an interested party on a national or state bank or 
trust company shall be accepted as payment for Customs duties, 
taxes and other charges owing, provided a bond securing payment 
of these obligations is on file with Customs, or if no bond has been 
filed, provided prior approval has been obtained. This document 
proposes to amend the regulations to provide that importers or in- 
terested parties who are currently delinquent in the discharge of 
any obligations to Customs be required to pay estimated duties and 
other charges by a certified check, money order, or cash with each 
subsequent entry or entry summary, before the merchandise is re- 
leased from Customs custody. Importers or interested parties whose 
names are placed on any of the Customs regions’ sanction lists 
would be required to submit payment in this form for all subse- 
quent payments until the delinquent debt is satisfied. This proposal 
would guarantee that the check is covered by sufficient funds in 
the banking institution on which it is drawn, thereby relieving Cus- 
toms of the burden of attempting to collect against checks returned 
for insufficient funds. 


DATE: Comments must be received on or before August 27, 1984. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Remigio Ferrara, 
Chief, Revenue Branch, Accounting Division, U.S. Customs Service, 


1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
2596). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 24.1(a\(3), Customs Regulations (19 CFR 24.1(a)(3)), pro- 
vides that an uncertified check drawn by an interested party on a 
national or state bank or trust company of the United States shall 
be accepted by Customs for payment of duties, taxes, or other 
charges if there is on file with the district director of Customs an 
entry bond or other bond to secure the payment of the duties, 
taxes, or other charges. If a bond has not been filed, the organiza- 
tion or individual drawing and tendering the uncertified check 
must have been approved by the district director to make payment 
in this manner. It is also provided in this section that in determin- 
ing whether an uncertified check shall be accepted in the absence 
of a bond, the district director shall use available credit data ob- 
tainable without cost to the Government, such as that furnished by 
banks, local business firms, better business bureaus, or local credit 
exchanges, sufficient to satisfy him of the credit standing or reli- 
ability of the drawer of the check. 

The above procedures for the most part have facilitated the 
prompt payment of duties, fees and other charges to Customs. In a 
significant number of cases, however, uncertified checks submitted 
in payment of duties and other obligations have been returned 
unpaid by the banking institution because the importer or interest- 
ed party’s account did not have sufficient funds to cover the check. 
If the obligation remains unsatisfied, the debtor is designated a de- 
linquent payor and his name is placed on a sanction list published 
on a semi-monthly basis by Customs Financial Management Divi- 
sion of the region in which the debt is incurred. This listing is fur- 
nished to import specialists, inspectors, and other Customs officials 
with instructions (1) not to release ihe delinquent payor’s merchan- 
dise unless a duty-paid entry is filed and (2) not to provide reim- 
bursable services unless cash payment is first tendered. 

Although a duty-paid entry is required from a delinquent import- 
er or interested party, this has not proved to be an adequate 
method of ensuring payment of duty inasmuch as the importer or 
interested party may continue to submit uncertified checks that 
are dishonored because of insufficient funds. Moreover, it is very 
likely that the imported merchandise will have been released 
before the check in returned to Customs unpaid by the banking in- 
stitution. 

Customs attempts to collect the duty from either delinquent im- 
porters or parties in interest or, in the event that these attempts 
are unsuccessful, from the surety on the importer’s bond have re- 
sulted in unnecessary administrative expense and loss of revenue. 
In failing to satisfy their obligations to Customs, the delinquent im- 
porters and parties in interest have also exposed the surety on the 
importer’s bond to increased liability. The continuation of this 
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system of allowing delinquent importers or interested parties to 
present uncertified checks is very likely to lead to the assessment 
of higher bond charges by surety companies, much to the detriment 
of the great majority of importers who consistently submit pay- 
ment of all due amounts promptly. 

By requiring delinquent inporters or interested parties to submit 
a certified check for all subsequent payments until the delinquent 
debt is satisfied, Customs would be relieved of the time and re- 
source-consuming burden of attempting to collect duty and other 
charges from delinquent payors or the surety whose bond secures 
payment of the duty. It would benefit Customs by ensuring effec- 
tive and prompt collection of duty and other charges, the surety 
companies by reducing claims against them, and the importing 
public by decreasing the overall costs relating to the importation of 
merchandise. 

Customs believes that it is necessary to incorporate this proposal 
into section 24.1, Customs Regulations, to ensure uniformity of ap- 
plication by district directors of Customs and to provide importers, 
interested parties, and surety companies with notification of this 
practice. 


COMMENTS 


Before adopting this proposal, consideration will be given to writ- 


ten comments (preferably in triplicate) that are submitted timely 
to the Commissioner of Customs. Comments submitted will be 
available for public inspection in accordance with section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), during regular business 
days between the hours of 9:00 a.m. and 4:30 p.m. at the Regula- 
tions Control Branch, Room 2426, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a ‘major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seg.), it is hereby cer- 
tified that the proposed regulation set forth in this document will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, it is not subject to the regulatory anal- 
ysis or other requirements of 5 U.S.C. 603 and 604. 
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DRAFTING INFORMATION 


The principal author of this document was Susan S. Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


AUTHORITY 


This amendment is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), section 1, 19 Stat. 247, 249 (19 U.S.C. 197); 
section 1, 36 Stat. 965 (19 U.S.C. 198); section 624, 46 Stat. 759 (19 
U.S.C. 1624), section 641, 46 Stat. 759, as amended (19 U.S.C. 1641), 
section 648, 46 Stat. 762 (19 U.S.C. 1648). 


List oF SuBJECTS IN 19 CFR Part 24 


Customs duties and inspection, Imports, Accounting. 
PROPOSED AMENDMENT 


Part 24—Customs FINANCIAL AND ACCOUNTING PROCEDURE 


It is proposed to amend section 24.1(a), Customs Regulations (19 
CFR 24.1(a)), by redesignating paragraph (a)(3) as paragraph (a)(3)(i) 
and adding new paragraph (a)(3)(ii) to read as follows: 

24.1 Collection of Customs duties, taxes, and other charges. 

(a) * * * 

Gyu*** 

(ii) Where the importer or party in interest is delinquent in the 
payment of duties or any other obligation to Customs, the district 
director shall require a certified check, money order, or cash from 
the importer, party in interest, or agent for each subsequent pay- 
ment until the delinquent debt is satisfied. 

WILLIAM VON RaAaB, 
Commissioner of Customs. 


Approved: June 8, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


(Published in the Federal Register, June 28, 1984 (49 FR 26604)] 


ERRATUM 


In Customs BULLETIN, Vol. 18, No. 22, dated May 30, 1984, 
in T.D. 84-112, the date of approval of the Carrier’s Bond of 
Pottle’s Transportation, Inc., should be corrected to February 
15, 1983. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 84-70) 


BEKER INDUSTRIES CorP., PLAINTIFF, v. THE UNITED STATES, ET. 
AL., DEFENDANTS 


Court No. 83-12-01818 
Before REsTANI, Judge. 


Dated: June 18, 1984 


[Plaintiff's motion to compel responses to Requests for Admissions denied.] 

Skadden, Arps, Slate, Meagher & Flom (Rodney O. Thorson, Esq.) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, and Velta A. Melnbrencis, Esqs., for defendants. 


OPINION 


RESTANI, Judge: Plaintiff has filed a motion under Rule 36(a) of 
the United States Court of International Trade to compel responses 
to plaintiff's requests for admissions made pursuant to the same 
rule. Defendants oppose the motion on the grounds that discovery 
is not permitted in actions based on review of administrative 
records. 

As the United States District Court for the Eastern District of 
Pennsylvania observed in a case involving the corresponding Feder- 
al Rule of Civii Procedure, “The purpose of requests for admissions 
is not necessarily to obtain information but to narrow the issue for 
trial.” Webb v. Westinghouse Electric Corp., 81 F.R.D. 431, 436 (E.D. 
Pa., 1978). See also United States v. Watchmakers of Switzerland 
Information Center, Inc., 25 F.R.D. 203, 204 (S.D. N.Y., 1960). As in- 
dicated in our prior opinion, Beker Industries v. United States, 7 
CIT—, Slip Op. 84-40 (April 18, 1984), in this case we are limited to 
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a review of the administrative record made in the proceedings con- 
ducted under 19 U.S.C. 1675(a) (1982). See also Beker Industries v. 
United States, 7 CIT—, Slip Op. 84-62 (June 5, 1984). Because there 
is to be no trial in this case, requests for admissions are not appro- 
priate. 

The case of Peter v. Arrien, 319 F. Supp. 1348 (E.D. Penn. 1970), 
is analogous to this matter. Peter was an action brought under the 

ngshoremen’s and Harbourworkers’ Compensation Act (LHCA), 
33 U.S.C. § 921, to review and set aside an order of the defendant, 
an official with the agency responsible for implementing the in- 
volved act. The LHCA permitted a party to seek to set aside such 
an order through injunctive proceedings in a federal court. Plain- 
tiffs propounded requests for admissions, and like plaintiffs here, 
argued that there was no provision in the relevant act which would 
make the discovery procedures under the Federal Rules of Civil 
Procedure inapplicable. Defendant, on the other hand, argued that 
the discovery procedures of the Federal Rules are inapplicable in 
such a case where the court has a narrow scope of review. The 
court sustained the defendant’s objections to the plaintiffs’ requests 
for admissions. The court explained: 


The purpose of Federal Rule 36 is to expedite trial by elimi- 
nating the necessity of proving essentially undisputed and pe- 
ripheral issues. [citation omitted] In this case, however, the re- 
quests for admissions would serve a different purpose; if grant- 
ed they would have the effect of amending the findings of fact 
of defendant who entered them in his official capacity as 
Deputy Commissioner. The facts embodied in plaintiffs’ re- 
quests would supplement his findings of fact. We do not believe 
that it is proper to utilize the requests for admissions proce- 
dure in such a manner. Jd. at 1349. 


As in the Peter case, to permit requests for admissions here 
would involve the court in impermissible fact-finding. In the ab- 
sence of extraordinary circumstances, none of which are alleged to 
be present here, Rule 56.1 of this court provides adequate means 
for a plaintiff such as Beker to present its case to this court. 

For the foregoing reasons, plaintiff's motion to compel responses 
to requests for admissions is denied. 


(Slip Op. 84-71) 


ASHLAND CHEMICAL COMPANY, PLAINTIFF, v. THE UNITED STATES, 
DEFENDANT 


Court No. 79-8-01284 
Before Watson, Judge. 
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(Decided June 19, 1984) 


Baker and McKenzie (Thomas P. Ondeck, M. Page Hall, ID), Charles Saunders, Jr. 
of counsel for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman Attor- 
ney in Charge, International Trade Field Office, Susan Handler-Menahem Civil Di- 
vision, Department of Justice, Commercial Litigation Branch, for defendant. 


Watson, Judge: Plaintiff has brought this action to challenge the 
classification and appraisement by the Customs Service of chloren- 
dic acid. The acid was manufactured by NV Hooker Chemical of 
Genk, Belgium and imported into the United States during 1977 
and early 1978 by Hooker Chemicals and Plastic of Buffalo, New 
York (Hooker N.Y.). The merchandise had previously been con- 
signed to plaintiff. 

It is alleged by plaintiff that defendant’s classification of chloren- 
dic acid under Item 403.80, Tariff Schedules of the United States ! 
(TSUS) was incorrect and that the appropriate classification is 
under Item 425.99 of the TSUS.? Plaintiff also contends that the 
imported merchandise was incorrectly appraised at $1.0501 per 
pound, and also should have been appraised at $0.8751 per pound. 


SCHEDULE 4.—CHEMICALS AND RELATED PRODUCTS 
Part 1.—Benzenoid Chemicals and Products 





Articles Rates of duty 





All other products, by whatever name known, not provided for in subpart A or 
C of this part, including acyclic organic chemical products, which are 
obtained, derived, or manufactured, in whole or in part from any of the 
cyclic products having a benzenoid, quinoid, or modified benzenoid structure 
provided for in the foregoing provisions of this subpart or in subpart A of 
this part:. 
SO osatieiesa ceca ecctscdindanssaldteasincde iee lattes eichainincaspatia dadinsiocanchiadn titlaniantcaltinetanadatiiabisisile 1.7¢ per Ib. + 
403.80 12.5% ad val. 


SCHEDULE 4.—CHEMICALS AND RELATED PRODUCTS 


Part 2.—Chemical Elements, Inorganic and Organic Compounds, and Mixtures 


Articles Rates of duty 





6% ad val. 





This Court finds that the article in question has been correctly 
classified, but improperly appraised. 

The chemical name of chlorendic acid is 1,3,4,6,7,7 Hexachlorobi- 
cyclo-5-heptene-2,3-Dicorboxylic Acid and it had an empirical for- 
mula of Cy Hy O; Cle. It is a nonbenzenoid organic acid used by 
plaintiff for the manufacture of flame-retardant unsaturated poly- 


' Tariff Schedules of the United States (1976). 
? Tariff Schedules of the United States (1976). 
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esters. It can also be used for the manufacture of various other 
products such as paints. 

The production process used for making the chlorendic acid in 
question combined maleic anhydride, a nonbenzenoid cyclic chemi- 
cal produced from benzene, with hexachlorocylopentadiene in order 
to produce a cyclic nonbenzenoid, ehlorendic anhydride. By combin- 
ing the chlorendic anhydride with water, chlorendic acid was pro- 
duced. 

Upon entry of the chlorendic acid into the United States, the 
Customs Service appraised the merchandise by adding 20 percent 
to the invoice price because of the failure of Hooker, N.Y. to re- 
spond to a request for marketing information regarding chlorendic 
acid. 

The two principal issues before this Court are the following: 
whether chlorendic acid, a nonbenzenoid chemical produced as a 
result of several chemical steps including the use of a benzenoid, 
i.e., benzene, was properly classified under Item 403.80 of the TSUS 
and whether the Customs Service correctly appraised the chloren- 
dic acid when it added 20 percent to its entered value because of 
the importer’s failure to supply it with requested marketing infor- 
mation. 

As to the classification issue, the first general headnote con- 
tained within Schedule 4 Part 1 of the TSUS states: 


1. Except as specifically set forth in the headnotes to other 
parts of this schedule, all products described in this part shall 
be classified hereunder even if more specifically described else- 
where in this schedule * * *. 


The superior heading that immediately precedes and controls 
Item 403.80 states: 


Ail other products, by whatever name known, not provided 
for in subpart A or C of this part, including acyclic organic 
chemical products, which are obtained, derived, or manufac- 
tured in whole or in part from any of the cyclic products 
having a benzenoid, quinoid, or modified benzenoid structure 
provided for in the foregoing provisions of this subchapter or in 
subpart A of this part: 


Plaintiff contends, that the chlorenic acid in question was not 
“obtained, derived, or manufactured in whole or in part from any 
of the cyclic products * * * provided for in the foregoing provisions 
* * * ”’ because it would be contrary to Congressional intent to in- 
terpret this phrase to include every chemical or related product 
discovered to exist anywhere within the chain of production of the 
subject merchandise, no matter how insignificant or remote the re- 
lationship. Additionally, plaintiff maintains that the coverage of 
Item 403.80 requires that the chemical in question be produced in a 
continuous manufacturing facility. 
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Plaintiff also argues that the subject chlorendic acid was not “ob- 
tained, derived, or manufactured from any of the cyclic products 
having a benzenoid, quinoid, or modified benzenoid structure 
* * *” because only those products which derive an essential chem- 
ical property from a benzenoid product or contain significant chem- 
ical amounts of a cyclic product having a benzenoid structure fall 
within the confines of Item 403.80. 

This Court concludes that the plain meaning of the phrase “acy- 
clic organic chemical products, which are obtained, derived, or 
manufactured in whole or in part from any of the cyclic products 
having a benzenoid * * * structure provided for in the foregoing 
provisions * * *” includes those chemical products whose chain of 
production originated with a cyclic product having a benzenoid 
structure covered under subpart A and B of Schedule 4 Part 1 of 
the TSUS. 

The de minimus tests discussed in United States v. Cavalier Ship- 
ping Co. Inc., 60 CCPA 152, C.A.D. 1103 (1973), 478 F.2d 1256 and 
United States v. Aceto Chemical Co., 64 CCPA 78, C.A.D. 1186 
(1977), 553 F.2d 685, requiring a quantitative presence or qualita- 
tive contribution of a benzenoid element do not control the classifi- 
cation of the product in question because those cases involved the 
issue of whether or not a benzenoid ingredient was present within 
a mixture in a meaningful way. Those cases do not shed any light 
on the issue of whether benzene was used in the production process 
in such a way as to make an ultimate product “obtained, derived, 
or manufactured” from a benzenoid. 

Even if this Court accepts plaintiff's argument regarding the 
qualitative test discussed in Cavalier and Aceto—the subject chlor- 
endic acid was still properly classified under Item 403.80. It is stip- 
ulated in the record that the chemical reaction that took place in 
order to formulate the chlorendic acid under dispute began with 
maleic anhydride, which was produced by combining a benzenoid, 
i.e., benzene, with oxygen. Without the contribution of the 4 carbon 
atoms from the benzene, the maleic anhydride could not have been 
formulated. It thus remains clear, that with respect to the subject 
chlorendic acid, a benzenoid, namely benzene, played a significant 
role in the formulation of the final product. The fact that, as plain- 
tiff argues, butane could have been substituted for benzene has no 
bearing on the role that the benzene actually did play in the for- 
mulation of the chlorendic acid in this action. 

The courts have defined the terms “obtained, derived, or manu- 
factured from” in analogous statutes on several occasions. 

The Board of General Appraisers construed the term “derived 
from” in the phrase “dyes derived from anthracin” in its decision 
In re Pickhardt & Kuttroff, T.D. 20728, 1 Treas. Dec. 373 (1897). 

In that decision, the Board stated: 


The words “dyes derived from anthracin’” mean dyes of 
which anthracin is the source or base. They do not mean anth- 
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racin itself, nor dyes made wholly of anthracin, but dyes pro- 
duced or obtained from anthracin by the extraction of some of 
its elements and their utilization by actual substitution with 
other substances. 1 Treas. Dec. at 377 [emphasis supplied] 


This definition of “derived from’ was approved by the Court of 
Customs and Patent Appeals in Kuttroff,; Pickhardt & Co., Inc. v. 
United States, 21 Ct. Cust. Appls., 332, T.D. 46864 (1934) as well as 
by the Court in Esso Standard Oil Co. v. United States, 44 Ct. Cust. 
Appls., 102, C.A.D. 644 (1957) where the Court also commented as 
follows: 


A substance may properly be said to have been derived from 
a source material even though the process by which it was pro- 
duced from that material involved the addition of ingredients 
=" sources. 44 Ct. Cust. Appls. at 106. [emphasis sup- 
plie 

See also, BASF Colors. & Chemicals Inc. v. The United States, 56 
C.C.P.A., 47, 52, 58, C.A.D. 952 (1969) and Ciba Geigy Corporation. v. 
United States, 79 Cust. Ct. 58, 59, C.D. 4713 (1977) rev'd on other 
grounds, 65 CCPA 80, C.A.D. 1210, 582 F.2d 26 (1978). 

The Explanatory Notes for Schedule 4, Part 1 of the TSUS con- 
tained within the Tariff Classification Study of 1960, a recognized 
source of legislative history, state that Item 403.70 (403.80’s prede- 
cessor) is considered a “basket” provision for Part 1 of Schedule 4 
and it is based on the provisions of paragraph 27(a) (3) and (4) of 
the Tariff Act of 1930 as well as prevailing practice. 

As originally published for public hearings, the “basket” provi- 
sion covered articles: 


obtained, derived, or manufactured in whole or in part from 

any of the products provided for in the foregoing provisions of 

this subpart or in subpart A of this part. [emphasis supplied] * 
Subsequently, the language was changed to include articles: 


obtained, derived, or manufactured in whole or in part from 
any of the cyclic_products having a benzenoid or modified ben- 
zenoid structure provided for in the foregoing provisions of this 
subpart or in subpart A of this part. [emphasis supplied] ¢ 

The modification was made in order to confine the “basket” pro- 
vision within its intended limits insofar as the original language 
“would have literally included acyclic chemicals found naturally in 
coal tar.” Tariff Classif. Study, 1960, at p. 21. 

This delimitation of the “basket” provision does not exclude the 
chlorendic acid in the instant case from the coverage of Item 403.80 
of the TSUS because the benezene used to produce the chlorendic 
acid in question is not considered an acyclic material naturally 


found in coal tar but is clearly a cyclic material expressly covered 
within subpart A. 


3 Tariff Classif. Study, 1960, at 20. 
* Id. at 20. 
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Moreover, by upholding plaintiff's interpretation of the term 
“foregoing” and excluding from Item 403.80 a nonbenzenoid, chlor- 
endic acid whose chain of production began with a benzenoid would 
result in the unreasonable contraction of the “basket” of Item 
403.80 of the TSUS and contravene Congressional intent to include 
within Item 403.80 “acyclic and other nonbenzenoid products ob- 
tained, derived, or manufactured from cyclic products having a 
benzenoid structure.” 

Additionally, Congress has specifically provided that the inter- 
pretation of language contained within the chemical schedule of 
the TSUS be governed by their technical and scientific meaning 
rather than their ordinary commercial definitions. See W.J. Byrnes 
& Co., A/C Wilbur Ellis Co. v. United States, 61 Cust. Ct. 423, C.D. 
3646, 294 F. Supp. 944 (1968). 

The testimony of defendant’s expert witness, Dr. Solaway, a 
chemist, regarding the “chemical” definition of obtained, derived, 
or manufactured was persuasive on the question of technical or sci- 
entific meaning. According to Dr. Solaway “derived from” simply 
means coming from, made from, obtained from and does not have 
any limitations as to how many intervening chemical steps are in- 
volved in the process of obtaining a final product. The chemical 
definition of “derived” in Dr. Solaway’s opinion thus clearly does 
not require that the final product be produced in one production 
facility. It was his conclusion as a chemist, that the chlorendic acid 
in question was derived from a benzenoid within the chemical 
meaning of the term. 

Thus, the plain meaning of the pertinent subheadings of the 
TSUS, prior judicial interpretations of the term “derived from,” 
the legislative history of the TSUS, as well as defendant’s expert 
testimony regarding the chemical meaning of “derived from’ lead 
this Court to uphold the classification of the chlorendic acid in 
question under Item 403.80 of the TSUS. 

As to the second principal issue, plaintiff has alleged that the ap- 
praisement of the merchandise in question solely as a reaction to a 
failure to supply information was arbitrary and not in accordance 
with the law. 

The Court agrees with plaintiff. The Customs Service has a duty 
when it is appraising merchandise to use “all reasonable ways and 
means,” 19 U.S.C. § 1500. The unsupported addition of twenty per- 
cent to the invoice price of the merchandise in question by the Cus- 
toms Service, because of Hooker New York’s failure to supply it 
with requested information is unreasonable, contrary to the guide- 
lines of Schedule 4, Part 1 of the TSUS and 19 U.S.C. § 140la and 
is thus clearly erroneous. 

The defendant has suggested alternative appraisements under 
U.S. value or export value, see 19 U.S.C. § 1401a, based on its con- 
tention that there were sales of “such or similar merchandise” 
within the meaning of 19 U.S.C. § 1401la(f)(4) at the same time that 
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it was appraising the merchandise in question. There is insufficient 
evidence in the record to support defendant’s claims. 

The plaintiff has suggested a valuation based on export value, 
using the invoice price of the merchandise in question as a base. 
There is also, however, insufficient evidence in the record to sup- 
port plaintiffs proposed valuation. The special relationship be- 
tween Hooker New York and Hooker Belgium creates an unre- 
solved question of whether the invoice price of the chlorendic acid 
imported in this action represents merchandise “freely sold in the 
ordinary course of trade,’ within the meaning of 19 U.S.C. 
§ 1401a(f). 

This Court, for the aforementioned reasons, holds that an apprai- 
sement based on the unsupported addition of twenty percent to an 
invoice price because of the failure of an importer to supply the 
Customs Service with requested information is erroneous. 

There is insufficient evidence before the Court to reach a final 
judgment. Even if it would be correct in a formal sense to say that 
plaintiff has a burden of proving its claimed appraised value, the 
consequence of a failure to do so should not automatically be a vic- 
tory for the government. Jarvis Clark Co. v. United States. Appeal 
No 83-1106, Slip Op. (C.A.F.C. May 2, 1984) and House of Adler, 
Inc. v. United States, 2 CIT 274, 277-78 (1981). This is a logical cor- 
ollary of the general powers given to the Court under 28 U.S.C. 
§ 2643(b), when the Court considers that further administrative or 
adjudicative procedures are needed to enable it to reach a correct 
decision. The Court is of the opinion that further proceedings are 
needed in this case in order to determine a proper appraised value. 

Accordingly, this Court, pursuant to its authority under 28 
U.S.C. § 2643b, orders that, within thirty days, both parties shall 
agree upon a date to meet in conference with the Court to discuss 
further steps for the resolution of the appraisement issue. 

This Court further holds that the classification of chlorendic 
acid, produced from a chain of production that relied upon a benze- 
noid, was correctly classified under Item 403.80 of the TSUS. 
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